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Types of Transactions

Forward Transactions

• often long-term

• non-standardized

• more appropriate for those who seek finance

• price risk shared between the parties

• may include advance payments or payments on delivery only

Spot Transaction

• simultaneous delivery and payment

• for issued credits

• standardized contracts performed through an exchange

• not suitable for those seeking finance

• absence of price fluctuation risk



Purchase and Sale

What are you selling? Examples:

• “All ERs generated from 1 January 2015 to 31 December 2020, and Verified and Issued”

• “Seller agrees to sell and Buyer agrees to purchase 75% of the Total Volume on or before each
Delivery Date, the Seller will Deliver to the Buyer 75% of all Credits generated during the
corresponding Verification Period”

• “The first 500,000 Credits that meet the Applicable Program Standard and that are generated
from and created or issued under the Applicable Program”

Buyer priorities
• Seller needs to establish priorities and make these clears to buyers.

• When there is more than one buyer, the Seller cannot promise to sell “the first x credits” from the 
same vintage to different buyers. If percentages, assign priority rights. 
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Seller shall:
i.ensure that any arrangements during the term of this 
Agreement to sell ERs from this Project to any other 
third party will accept Buyer’s priority; and

ii.fulfil all its obligations to Deliver ERs pursuant to this 
Agreement in priority to any other arrangements with 
any other third party.

Subject to the rights of the First Buyer
over up to 20% (twenty percent) of all
ERs Issued with respect to Emission
Reductions occurring in the Second
Verification Period, the Seller agrees
to sell and Deliver to the Buyer up to
50,000 (fifty thousand) of those
Second Verification Period ERs.



Purchase and Sale

Compliance grade credits? Example:

• “Compliance Grade Credits” means Credits that are recognized as being eligible to
meet legal or regulatory emission reduction obligations including the UNFCCC, or any
successor thereto or replacement or continuation thereof, or any cap and trade or
other program implemented in the state of California or any other state, province or
country to reduce GHG emissions.

• Seller agrees to undertake reasonable efforts to assist the Buyer to convert the
Contract Quantity into Compliance Grade Credits, provided that any and all costs
associated with such conversion shall be borne by the Buyer. For avoidance of doubt,
the impossibility, for any reason, to convert the Contract Quantity into Compliance
Grade Credits shall not affect or in any way discharge the Buyer from its obligation to
take delivery and pay for Delivered ERs under this Agreement.



Advance Payment

Payments made before the actual Delivery of ERs

Advance payments are often structured against the achievement of certain 
milestones

Example

a. “Upon the achievement of the Program milestones set out in this clause (“Milestones”), the Buyer shall
pay to the Seller the amounts set out in Annex III (“Milestone Payments”) within 10 Banking Days of
receiving the relevant invoice from the Seller.

Milestones:
1. Achieve Program Registration under Aplicable Carbon Standard;
2. Achieve Positive Validation of the Nested Project [name of project];
3. Obtain a non-objection letter from the REDD+ National Focal Point;
4. Have a Safeguard Information System fully operational by [date].

b. If the Buyer fails to pay any Milestone Payment when due, the Seller may, at its sole discretion, suspend
its obligations under Article III (Delivery) and Article VI (Implementation) until such time as the same
Milestone Payment has been received from the Buyer. Where the Buyer fails to pay 2 (two) or more
Milestone Payments when due or when any Milestone Payment Delay exceeds the due date by 20 Banking
Days, the Seller may, at its sole discretion, terminate this Agreement by providing written notice to the
Buyer.”



Advance Payment

Advance payments are then discounted from the 
payments to be made on delivery 

Example 

a. “The Buyer shall be entitled to deduct from each Payment on Delivery any and all
Milestone Payments the Buyer has paid to the Seller.

b. The Parties agree that in respect of GHG Reductions generated in the first and
second Verification Periods that are Issued and Delivered as Contracted ERs, up to a
maximum of 25% of the number of ERs Issued for each such Verification Period
may, at the Seller’s election, be Payment-on-Delivery ERs, with the remainder of
the ERs Issued for such Verification Periods being Pre-Payment ERs (up to the total
Pre-Payment ERs).”



Advance Payment

Advance payments vs termination

Example 1

a. The Registration fee and the fees payable upon issuance of Contract ERs as
determined by the Standard will be paid by the Buyer on behalf of Seller. Buyer
will deduct any costs incurred by the Buyer under the above clause from the
payment due for Contract ERs under clause 4.1 of this Agreement.

b. If this Agreement is terminated for any reason and any amount paid by Buyer
under the first clause above has not, at the time of termination, been set off
against payment for Delivered Contract ERs, Seller will pay to Buyer any such
amounts within twenty five (25) Days of Buyer’s written request.



Advance Payment

Advance payments vs termination

Example 2

a. In the event this Agreement is terminated as a result of an Event of Default by the
Seller, then the Buyer may recover from the Seller any Advance Payment incurred by
the Buyer but not yet set-off against the Delivery of Pre-Payment ERs until the effective
date of termination. For avoidance of doubt, the Seller shall not be required to repay
any Advance Payment if:

- The Agreement is terminated as a result of a Non-Default Termination Event;
- The Agreement is terminated as a result of an Event of Default by Buyer



Advance Payment

Seller receives payments before the actual delivery of the ERs

Advance payments structured against the achievement of certain milestones

Advance payments are then discounted from the payments to be made on 
delivery 

Advance payment implies a higher risk to the buyer (so unit price will be adjusted 
downwards)



Pricing Structures

Fixed Price

• The simplest approach. Remains in effect for the term of the agreement. Provides certainty
to both parties, but does not explicitly take possible market fluctuations into account.

Indexed Price

• Refers to a reference price to calculate the unit price. As a result, the unit price will fluctuate
and change with each payment.

• Entails opportunity and risk for both the seller and buyer, depending on how the reference
price changes over the term of the agreement. Note: neither the seller nor its banks will be
able to calculate the carbon revenue, and thus the value of the agreement.

A combination of an indexed price and a fixed price

• Combining a mixture of a fixed unit price per ER and an indexed price guarantees a
minimum price and reduces the impact that spot price fluctuations have on the unit price

• May include a floor and a ceiling unit price.



Price – other costs

ATTENTION

Be mindful of other costs associated with the purchase and sale and which
party bears those. For instance:

Taxes: is the unit price inclusive or exclusive of taxes applicable in the
buyer´s jurisdiction? Countries should negotiate a unit price net of all taxes
applicable in the buyer´s jurisdiction.



Options and Right of First Refusal

Call option

• Call option – right but not an obligation to purchase ERs;

• May be established within an ERPA or as a standalone call option;

• Define the “Additional ERs” (varies in accordance with the Contract ERs);

“The Buyer may exercise its Call Option in respect of some or all of the Additional
ERs, at any time during the Exercise Period by providing Seller with no more than
2 (two) Exercise Notice(s) specifying the number of the Additional ERs which
Buyer seeks to purchase.
If Buyer does not provide Seller with an Exercise Notice during the Exercise Period,
then Buyer's right to exercise the Option with respect to the Additional ERs
terminates.”

ATTENTION

- Remember to align with priorities and other call options already granted
- Remember to re-consider the price, which may be different from the Unit
Price. (seller is providing a valuable right to the Buyer here, and this should be
reflected on the price).
- Remember to fix the timeframe and number of times the Buyer may exercise
the call option

Example



Options and Right of First Refusal

Right of first refusal

• Differs from a Call Option;

• Allows the seller some flexibility (as it may negotiate Additional ERs with third-parties)

“The Seller grants the Buyer a right of first refusal for the purchase of any Post-
2020-ERs under equal conditions as offered to third parties. Therefore the Seller has
to notify in writing the Buyer if it intends to sell Post-2020-ERs to any Third Party.
The notification has to include under which terms and conditions the purchase
agreement with the Third Party shall be executed (Seller’s notification). The Seller
shall only be entitled to execute an agreement to Deliver Post-2020-ERs to the
Third Party after receipt of the Buyer’s notification not to purchase such Post-
2020-ERs. In any case the terms and conditions in the executed agreement have to
be in accordance with the Seller’s notification.”

Example



Conditions Precedent

Examples

•The program (or a group of projects within the program) has been validated and
registered under the Aplicable Standard by a certain date;

•The Seller has obtained a legal opinion which to the Buyer’s satisfaction confirms the
Seller´s title and rights to the Contracted ERs;

• The Buyer having satisfactorily completed its due diligence of the Program;

• The Seller having satisfactorily completed its due diligence of the Buyer;

•The Seller’s receipt of a Parent Company Guarantee from the Buyer

Unilateral power to buyers?

• “Any other conditions precedent as the Buyer determines necessary as a result of the
due diligence process conducted by the Buyer”

Example

a. “The Parties shall use all reasonable endeavours to procure satisfaction of the Conditions
Precedent in good faith as soon as practicable following the execution of this Agreement”



Conditions Precedent

Date of fulfillment clearly established?

“If one or more of the Condition Precedent have not been satisfied by the Expiry Date, then this
Agreement shall terminate unless the Party for whose benefit the unsatisfied condition operates
provide written notice to the other Party at least ten Days prior to the Expiry Date extending the
Expiry Date for a further period of up to three (3) months. Unless otherwise agreed by the Parties,
a Party may extend the Expiry Date twice at the most, for a total extension of up to six (6)
months.”

ATTENTION
The agreement then terminates automatically without liability to any of
the Parties. This is important, as neither the buyer or the seller wishes to
be stuck with a contract that cannot be performed.



Seller’s Obligations

Implementation obligations

• implement the Program/Project with diligence and in conformity with local
environmental, climate, indigenous and labor laws

• engage independent third-party validators and verifiers and co-operate with them

• use the Milestone Payments for the implementation of the Program/Project

• implement a system for monitoring the implementation of social and environmental
safeguards

• implement a system for benefit-sharing targeting indigenous communities and local
populations

Be wary of accepting a 
long list of obligations. 
The bigger the list, the 
easier will be for the seller 
to eventually breach the 
agreement

Be wary with accepting 
firm deadlines for 
completing obligations. 
Programs/projects face a 
number of obstacles and 
delays. Deadlines should, 
if possible, be indicative 
only. 

While some obligations seem reasonable at 
the outset, consider the potentially 
significant burden a assuming a range of 
different SIS and benefit-sharing 
requirements within different regimes and 
contracts (thus increasing the burden and 
the costs of such systems). 

Example:
“In implementing the Project the Seller shall take best efforts to meet the dates listed in
Annex III under the column Indicative Dates (“Indicative Milestone Dates”) and, to
inform the Buyer by written note when it appears that any Milestone will be delayed by
more than six (6) months.”

ATTENTION



Seller’s Obligations

Reporting obligations

• “provide [annual, semi-annual, quarterly, monthly] progress reports from the date of
execution of this Agreement;

• promptly notify the Buyer of any proposed [material] change in the nature or scope
of the Program;

• promptly notify the Buyer of any event or condition which has or may reasonably be
expected to have a material adverse effect on the Program”

ATTENTION

Be careful with excessive reporting obligations. Those can take a lot of time
and human resources. It only makes sense for the buyer to be fully and more
regularly informed where it has some “skin in them game”, say, by providing
finance or upfront payments.



Seller’s Obligations

Program/Project Cycle obligations

• “the Program/Project is Validated in accordance with the rules of the [--] Carbon
Standard

• the Program/Project is Registered in accordance with the rules of the [--] Carbon
Standard

• the Non-Carbon Benefits of the Program/Project are Validated and Verified in
accordance with the rules of the[--] Standard”

ATTENTION

Be careful to agreeing to end-result
obligations. Consider agreeing only to
undertake reasonable (or best) efforts
to fulfill these obligations.

Be mindful that once a Program/Project is registered under one
particular carbon standard, it may be difficult and costly to change to
another carbon standard. If the buyer wishes to modify the carbon
standard at a later stage, the buyer should bear all costs.



Buyer’s Obligations and Warranties

• Pay for the Contracted ERs within [x days] in the bank account of the Seller

• Accept the Contracted ERs in accordance with the terms of the ERPA and do not take any
action to prevent the Delivery of the Contracted ERs

• Establish and maintain the necessary electronic registry accounts to the extent these are
necessary to take Delivery of the Contracted ERs

• Notify the Seller within x Banking Days of receipt of the Contracted ERs

• Deemed delivery:

“If either the Buyer has failed to nominate a Registry Account or the Registry Account
nominated by the Buyer is not established or is incapable of receiving the Contracted ERs
10 (ten) calendar days after Issuance, the Seller shall immediately notify the Buyer of its
inability to Deliver the ERs and if the Buyer does not notify a Registry Account or an
alternate Registry Account within 5 (five) Business Days of receipt of such notice, the
Seller shall be deemed to have Delivered the Contracted ERs 21 (twenty one) calendar
days after Issuance, and the Buyer shall make the respective payment for the Deliver ERs”



Events of Default

Most common

• Breach of obligations in any material respect

• Knowingly or negligently providing information or representations that are 
materially false or misleading

• Change in the ownership or control (for private entities)

• Bankruptcy (for private entities)

• Failure to make payment 

• Failure to deliver the Contracted ERs (“Delivery Failure”)

ATTENTION

Be careful with making any type of under-delivery a “Delivery Failure” under the
ERPA. Negotiate to distinguish two main scenarios:
- Failure to generate the ERs;
- Failure to Deliver the Contracted ERs (once the ERs have been generated)



Under delivery (when guaranteeing delivery)

Under-delivery as an event of default?

Be careful with 
guaranteeing firm volumes 
of ERs. Guaranteeing to 
deliver a certain volume 
means that, if ERs are not 
delivered in the specified 
quantity at the specified 
time, the Buyer will be able 
to impose penalty payments 
or request replacement ERs.

%ØÁÍÐÌÅȡ ȰSeller shall 
Deliver to the Buyer 
900,000 Contracted ERs 
according to the following 
schedule: 2014 ɀ300k; 2017 
ɀ300k; 2020 ɀΩΦΦËȣȱ 

If there is a guarantee to firm 
delivery, consider including 
cumulative guaranteed amounts 
for each year. Over-delivery in 
previous years can compensate 
for an under-delivery in later 
years.

%ØÁÍÐÌÅȡ ȰDelivery Failure 
means the Seller's failure, for 
any reason, to Deliver to the 
Buyer by [insert date] 
sufficient Contracted ERs to 
fulfil the Cumulative 
Guaranteed Amount for that 
ÄÁÔÅȱ

Consider lowering the 
under-delivery 
threshold.

%ØÁÍÐÌÅȡ ȰUnder-delivery 
shall only be construed as 
an Event of Default if, for 
3 (three) consecutive 
Periodic Deliveries, 
Contract ERs Delivered is 
less than 50 (fifty) per 
cent if the Indicative 
Periodic AmountsȱȢ  



Under Delivery (indicative volumes and dates only)

Under-delivery as an event of default?

Alternative – consider working with indicative 
volumes and agree only to undertake 
reasonable (or best) efforts to generate these 
ERs and deliver them by the indicative dates. 
Make clear what is an event of default and 
what is not! 

Example: “For the avoidance of doubt, if an amount less than the Indicative 
Periodic Amount is generated for a given Vintage Period, the occurrence of such 

event shall not constitute an Event of Default...” 

or 

“For certainty, the Seller does not guarantee the Delivery to the Buyer of any set 
quantity of Credits of the Applicable Program Standard, but rather that it will act 

as contemplated in Section 4(b)(i), (ii) and (iii)…”

A Delivery Failure would only happen if the ERs 
in the specified volume are actually generated, 

but then not Delivered by the Seller. Parties 
may reach a compromise, e.g., three 

consecutive under-deliveries may allow the 
Buyer to terminate the agreement.



Liability

• Liability is triggered by a breach of a contractual obligation.

• Basic remedies – non-defaulting party (i) is discharged from performing its own obligations;
and (ii) can opt to terminate the agreement.

• When a material breach leads to delivery failure, the ERPA may:
• Impose strict obligations on the seller: (i) pay a penalty payment; or (ii) provide

replacement ERs (of the same quality or nature); and (iii) return any advance payment
made, plus interest.

• Alternatively, consider negotiating to: (i) allow the parties to revise the delivery schedule;
(ii) propose a remedy plan to prevent similar events in the future; (iii) only trigger penalty
payments if the Delivery Failure is the result of an intentional breach or gross negligence
by the seller;

• Remember to cap liability to the amount of payments received by the Seller or to be
received under the ERPA.

ATTENTION

Well-designed ERPAs constitute an additional
revenue stream and may serve as a tool to
leverage additional finance. Conversely, badly
negotiated and ill-designed ERPAs can become a
liability for the seller.

Delivery guarantees and strict penalty payment
clauses can turn the ERPA into a liability. It
considerably quite risky to accept an obligation
to deliver a fixed volume by a certain date. Also,
the more risk the seller accepts, the higher
should the negotiated the unit price.



Governing Law and Dispute Resolution

• Try to negotiate the host country laws and courts, as the program, projects and local 
contracts and policies are being implemented in accordance with host country law.

• In some cases, there is no legal possibility other than host country laws and courts. 

• You may be able to negotiate to use host country laws, but apply arbitration as a dispute 
resolution procedure.

• If arbitration is chosen, be careful with location, number of arbitrators and language. 



THANK YOU

Thiago Chagas
tc@llalaw.com.br


